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FROM TilE CIRCUIT COURT OF THE CITY OF NEWPORT NEWS. 
''The briefs shall be printed in type not less in size than 
small pica, and shall be nine inches in length and six inches 
in width. so as to conform in dimensions to the printed 
records along with which they are to be bound, in accord-
ance with Act of Assembly, approved March 1, 1903; and 
the clerks of this court are directed not to receive or file a 
brief not conforming in all respects to the aforementioned 
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mn ti on of rounsel. 
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IN THE 
-Supreme Court of Appeals of Virginia 
AT RICHl\IOND. 
\V. ~IORRIS, TR-ADING AS W. 1viORRIS JUNK & BAR-
REL CO~IP ANY, 
v. 
NEBRASICA PEYTON, BY J. P. PEYrroN, HIS NEXT 
FRIEND. 
'l'o the Hono'rable Jud{}es of the Suprenw Court .of Appeals 
of Vi1·l]inia.: 
Your petitioner, '\V. :rvrorris, trading, etc., respectfully 
prays that a \Vrt_t of Error and Supersedeas be awarded him_ 
from the final judgment of the Circuit Court of the City of 
Newport News, Virginia, entered in said court on the 18th 
day of l\Iarch, 1926, in a certain action by Notice of Motion 
therein pending in which Nebraska Peyton was plaintiff and 
your petitioner, W. :rvrorris, trading etc., was defendant, by 
which judgment was rendered in favor of the plaintiff, Ne-
braska Peyton, ~gainst your petitioner in the sum of Five 
I-Iundred Dollars ($500.00) with interest thereon at the rate 
of 6% per annum from the 16th day of l\iarch, 1926, until 
paid, and costs. 
On l\Iarch 16th, 1926, the case was tried in the said court 
before a. jury, which returned the verdict for the plaintiff 
for $500.00. "\Vhereupon the defendant moved the court to 
set aside the verdict of the jury and enter judgment in his 
favor, on the grounds that the verdict was contrary to the 
law a11d the evidence and without evidence to support it, 
and on the grounds that there was no evidence of negligence 
on the part of the defendant, and no casual connection be-
hveen any act of the defendant and the injury and that the 
allegata and p1·obata did not correspond in that in the Notice 
of Motion the plaintiff laid as his sole ground of negligence. 
the alleged negligent method of operation of the automobile, 
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while under the evidence his only claim of negligence was 
in the evidence that the driver of the defendant's truck al-
lowed the plaintiff to ride on the running board; which mo-
tion the court overruled, to which ruliug the defendant duly 
·accepted. 
A transcript of the record is herewith presented. 
THE FACTS. 
The following is a brief statement of the facts in the case: 
On November 27th, 1925, two.· boys, the plaintiff, Nebraska 
Peyton, thirteen years old, described by his grandmother and 
grandfather, with whom he lived, as a bright, intelligent and 
smart boy, able to take care of himself, and a companion, 
John Holloway, were permitted by the driver of the defen-
dant's truck to ride on the truck. When they· got on the truck 
it was standing on Warwick Avenue at 15th Street, headed in 
the direction of 17th Street and the injury occurred in War-
wick A venue at or just before arriving at 17th Street; so 
· that the boys rode not more than two city blocks. John Hol-
loway got into the truck and sat on the seat beside the driver; 
but the plaintiff stood on the running board on the right 
side. The only reference to the speed of the truck is found 
in the testimony of Frank Bradsha,v, the driver of the de:-
fendant's truck, who said that at the time the plaintiff jumped 
off the truck, the truck was moving at about five miles an 
hour. Only three witnesses testified to the particulars sur-
rounding the accident-Frank Bradshaw, the driver of the 
truck, who said that the plaintiff ju1nped off; the boy, John 
Holloway, who said that the plaintiff ju/mped off; and the 
plaintiff who said that he "fell off". All three witnesses (in-
cluding the plaintiff) testified that the driver, just before 
the accident, cautioned the plaintiff not to jump off but to 
wait until the truck stopped. The right rear wheel ran over 
the boy's leg. The truck stopped within about a foot and a 
half. 
There is no evidence whatever of any action on the part of 
the driver of the truck or any movement on the part of the 
truck to <l_ause the plaintiff to fall off. There was absolutely 
no evidence of negligence on the part of the defendant caus-
ing.~he accident. 
THE ASSIGNMENT OF ERROR IS: 
That the trial court erred in refusing to set aside the ver-
~. 
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diet and enter judgment for the defendant, on the ground 
that the verdi~t was contrary to the law and the evidence 
and without evidence to support it, and on the grou;nds that _ 
there was no evidence of negligence on the part of the de-
fendant and no casual connection behveen any act or omis-
sion of the defendant and the injury, and that the a:tlegata 
and probata did not correspond in that in the Notice of Mo-
tion the plaintiff laid as his sole ground of negligence the 
alleged negligent method of operation of the truck while 
under the evidence his only claim of negligence was in the 
evidence that the defendant's driver allowed the plaintiff to 
ride on the running board while moving at five miles an hour. 
THE ARGUMENT. 
It is submitted that in this case the evidence plainly shows 
that the plaintiff jrumped off the truck (Frank Bradshaw-42; 
John Holloway-52) after being warned by the driver not 
to jump (same, and Nebraska Peyton-32). 
But giving to the plaintiff the benefit of the evidence most 
in his favor we simply have the case of an intelligent boy 
of thirteen years of age riding two city blocks on the run-
ning board of a loaded truck moving at the rate of five miles 
an hour~ who falls off. In his own words (R. 32) "I was · 
waiting until he could stop the truck and before he could 
stop I fell off''. But not a single word was said in explan.a-
tion ·of what made him fall off or to connect the driver of 
the truck with the falling off. 
It requires no citation of the authority for the proposi-
tion that the negligence on the part of the defendant proxi-
mately causing the injury must be proven and it is not per-
missible for the jury to guess as to what caused him to fall 
off. See the recent cases ·of: 
Norfolk rf P. Belt Line R. Co. v. White (Va. 1925), 129 
s. :m. 339. .. 
Etheridge v. Norfolk Southern R. Co. (Va. 1925), 129 S. 
E. 680. 
Norfolk Southern R. Co. v. Mabe (Va. 1926), 132 S. E. 
692. 
As said by the court in Norfolk rf P. Belt Line R. Co. v. 
White (supra): 
"The fact of accident carries with it no presumption of 
negligence on the part of the employer, and it is an affirma-
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tive fact for the injured employee to establish that the· em-
ployer has been guilty of negligence. * * * . 
It is not sufficient for the employee to show that the em-
ployer may have been guilty of negligence-the evidence 
must point to the fact that he was. And where the t~stimony 
leaves the matter uncertain. and shows that any one of a 
half a dozen things may 'have brought about the injury, for 
some· of which the employer is responsible and for some of 
'vhich he is not, it is not for the jury to guess between these. 
half a dozen causes and find that the negligence of the em-
ployer was the real cause, when there is no satisfactory foun-
dation in 'the testimony for the conclusion. If the· employee 
is·· -q.nable to -adduce sufficient evidence to show pegligence 
on the part of the eiD;ployer, it is only one of the many cases 
. in which f.he plaintiff fails in his testimony." 
· The only claim of tbe plaintiff under the evidence to neg-
ligence on the part of the defendant lies in the evidence that 
the driver permitted the plaintiff to ride on the running 
board while the truck was moving at five miles an hour. It 
is submitted that such is not negligence, especially after the 
driver cautioned. the boy not to jump off. (Testified to by 
all three witnesses who testified to the facts surrounding the 
injury, including the plaintiff himself). 
But it must be noted that such could not be considered as 
negligence in this case for the further reason, that the No-
tice of Motion, in stating the plaintiff's case, undertook to 
state and did state the particulars of the negligence. to be 
relied on in the following w-9rds: · 
"Yet you, the said W. Morris, by your serva1;1t, so care-
lessly, negligently and improperly drove, governed and di-
rected the said motor truck along the said common highway 
of Warwick A venue, l>y. and through the carelessness, negli-
gence and improper conduct of your said servant in that be-
half· (and without carelessness and negligence on the part 
of the said Nebraska Peyton) and thereby the said Nebraska 
Peyton was then thrown with great force and violence 
"" :lit :lit " 
Having stated the particulars of the negligence he !s con-
fined in his 1Jroba-ta to the allega-ta. There is not one iota 
of ~vidence in the case that the driver of the truck was neg-
ligent in the method of operation of the truck, or for that 
· matter in any other way. 
• 
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There was absolutely no negligence on the part of the de-
fendant causing the accident.-
It is submitted that this is one of those cases in which the 
jury, out of sympathy for the plaintiff, has taken the bit in 
its mouth and rendered its verdict with.out a consideration 
of the law and without evidence to support it. That such a 
case should stand in a court of law seems remarkable. 
Petitioner prays that a Writ of Error and Supersedeas 
may be awarded, that said judgment and errors may be re· 
viewed and reversed, that final judgment may be rendered 
in f-avor of the petitioner, and that such other and further 
relief may be granted as may be adapted to the nature of the 
case. 
W. MORRIS, 
Trading as W. Morris Junk & Barrel Company. 
By RIXEY & RIXEY, Counsel. 
J nne 1, 1926. 
I, John S. Rixey, an attorney-at-law practicing in the Su-
preme Court ~f Appeals of Virginia, do certify that in my 
opinion it is proper that the judgment and decision com-
plained of in the foregoing petition should be reviewed by 
said Court. 
JOHN S. RIXEY. 
Received June 4, 1926. 
Writ of error allowed; supersedeas awarded. 
Bond $800. 
ROBERT R. PRENTIS. 
Rec'd June 12/26. 
H. S. J. 
VIRGINIA: 
Pleas bef.Qre the Circuit Court of the City of Newport 
News, at the court-l1ouse thereof, on Thursday, the 18th 
day of March, in the year one thousand nine hundred and 
twenty -six. 
Be it remembered, that heretofore, to-wit: on the first day 
, of March, 1926, came Nebraska Peyton, by hi.s next friend, 
i' 
t 
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J. B. Peyton, plaintiff, and docketed in said Circuit Gourt a 
certain motion for judgment for money against W. Morris, 
trading in the City of Newport News, Virginia, under the 
firm name and style of W. Morris Junk and Barrell Company, 
Defendant; which said notice of motion is in the words and 
figures following, to-wit: 
Virginia, 
In the Circuit Court for the City of Newport News. 
To W. Morris, trading in the city of Newport News, Vir-
ginia, unde~ the firm name and style of W. Morris Junk 
and Barrel Company: 
Take Notice, that the undersigned, Nebraska Peyton, by \ 
his next friend, J. B. Peyton, will, on the 1st day of March, 
1926, (that being the first day of the term of the said court) 
at ten o'clock A. J\!L, or as soon thereafter as he may be 
heard, move the Circuit Court of the city of Newport News, 
Virginia, in the courtroom thereof, for a judgment against 
you in the sum of five thousand dollars ( $5,000.00) ; the same 
being due the said Nebraska Peyton, from you for damages 
because, to-wit: 
On the 27th day of November, 1925, you, the said W. ~{orris, 
trading and doing business in the city of Newport News, Vir-
ginia, as W. Morris .Junk and Barrel Company, by one Frank 
Bradshaw, who was then your duly authorized agent ·and 
servant, acting within the scope of his employment as driver 
of a certain motor truck, which at that time was owned ·by 
you and used in hauling and conveying rags and other junk 
from the city dump on Warwick A venue near the Small 
Boat Harbor in the city of Ne"\\-rport News, Virginia, to your 
storage warehouse in 26th street in the said city; that the 
said Frank Bradshaw, acting within the scope of his em-
ployment, while the said m·otor truck was standing at .the 
city ~ump, requested the said Nebraska Peyton to fill the 
radiator of the said motor truck with water, 'vhich the said 
Nebraska Peyton consented to do upon the condition 
page 2 ~ that the said Frank Bradshaw would let him, the 
said Nebraska Peyton, ride on the said truck in 
and along the common highway known as Warwick Avenue 
to seventeenth street in the city of Newport News, near the 
said Nebraska Peyton's home; after filling the radiator of said 
truck with water, the said Nebraska Peyton at the invita-
tion, request anrl consent of Frank Bradshaw, got in and 
I· 
I ) 
\ 
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upon the said motor truck, which was then and there under 
the care, government and direction of the said Frank Brad-
set in motion by the said Frank Bradshaw, who :was then 
acting for you and within the· scope of his employment, and 
authority, in driving the sai4 .. m~tor truck in and along the 
said common highway of Warwick A:venu~., )1! the said city. 
of Newport News, Virginia. · · ' .. 
· Yet you, the said W. Morris, by your said servant so care.; 
lessly, negligently and improperly drove, governed and di-
rected the said motor truck along the said common highway 
of Warwick A venue, by and through the carelessness, neg-
ligence ·and improper conduct of your said servant in that be-
half (and without carelessness or negligence on the part of 
the said Nebraska Peyton) and thereby the said Nebraska Pey-
ton was then thrown with great force and violence froin and 
off the said motor truck upon the ground, thereby causing 
the rear wheel of the said motor truck to pass over the right 
thigh of the said Nebraska Peyton, thereby breaking the said 
thigh between the hip and the knee; and by means of the 
premises aforesaid the said Nebraska Peyton was then 
greatly bruised, hurt, and 'vounded and became and was 
sick, sore, lame and disordered and so continued being for a 
long space of time, to-wit: for three mouths, more or less, 
during all of which time the said Nebraska Peyton suffered 
great pain and was hindered and prevented from perform-
ing and transacting his usual affairs, and also by reason of 
the premises, was obliged to pay and expend and has ne-
cessarily paid and expended divers sums of money; in the 
'\vhole amounting to a large sum, to-wit: the sum of one hun-
dred and ten dollars ($110.00) in and about the endeavoring 
to get healed and cured of the said wounds, l1urts, sickness 
and disorder aforesaid, occasioned as aforesaid. 
page 3} · NEBRASI{A PEYTON, 
By J. B. PEYTON, 
His Next Friend. 
By R. H. PREE, p. q. 
And, on the said first day of March, 1926, to-wit: At a Cir-
cuit Court begun and held for the City of Newport News, at 
the court-house thereof, mi Monday, the first day of 1\iiarch, 
1926. 
Nebraska Peyton, by J. B. Peyton, his next friend, Plaintiff; 
Against 
W. Morris, trading in the City of Newport News, Virginia, 
8 Supreme Court of .Appeals of Virginia. 
under the firm name and style of W. Morris Junk and Bar-
rel Company, Defendant. \ 1 
· On a motion for judgment for money. 
. . 
: This day came the parties, by their -attorneys, and t}le de-
fendant, by his attorney, says that he is not guilty of the 
trespasses laid to his charge in manner and form as the plain-
tiff against him has complained, -and of this he puts him-
self upon the country, and the plaintiff likewise and issue is 
joined; and on motion of the plaintiff, by counsel, it is or-
~ere.d that the d~fendant :file herein a statement of his grounds 
of defeijse hereto. 
And at another day, to-wit: At a Circuit Court continued 
by adjournment and held for the City of Newport News, at 
the ~ourt-house thereof, on Tuesday, the 16th day of March, 
1926. 
Nebraska Peyton, by J. B. Peyton, his next friend, Plain-
tiff, 
Against 
W. Morris, trading in the City of Newport News, Virginia, 
under the firm name and style of W. Morris Junk and Bar .. 
rei Company, Defendant. 
On a motion for judgment for money. 
Thi~ day came the parties; by their attorneys, and the de-
fendant in accordance with the order of this Court entered 
herein on March 1st, 1926, filed herein on the 9th day of 
March his grounds of defense in writing, which said grounds 
of defense contained a statement and gave the particulars 
of contributory negligence as a defense to this action; there-
upon came a jury of" seven persons, to-wit: H. C. Orebaugh, 
J. M. Bradford, A. C. Preney, H. H. Andrews, H. 
page 4 ~ Grubbs, T. L. Willett, and W. S. Seay, who being 
elected, tried and sworn the truth to speak upon 
the issue joined, after having ·fully heard the evidence and 
arguments of counsel, retired to their room to consider of 
their verdict, and after some time, returneq into Court hav-
ing found the following verdict, to-wit: "We, the _jury~ find 
for the plaintiff and assess the damages at $500.00 (signed) 
.A. C. Preney, Foreman.'' ~hereupon, tb.e defendant, by 
counsel, moved the Court to set a.side the said verdict of the 
jury on the ground that the same is contrary to the law and 
! 
f 
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evidence on the grounds that there is no evidence in the case 
to show negligence on the part of the defendant that was 
the proximate cause of the injury complained of and for the 
misdirection of the jury, and to enter final judgment for the 
defendant as to the Court shall seem right and proper; and 
the said defendant, by his -attorney, further moved the Court 
to set aside the said Yerdict of the jury on the grounds that 
the same is contrary to the law and evidence, that there is 
no evidence of negligence on part of the defendant that was 
the approximate cause of the injury complained of, for mis-
direction of the jury, and to grant him a new trial herein; 
and argument on said motion is continued until Thursday, 
the 18th day of March, 1926, at ten thirty o'clock A. M. 
The defendant's grounds of defense and statement of con-
tributory negligence filed on the 9th day of lviarch, 1926, are 
in the following words and figures, to-wit: 
Virginia, 
In the Circuit Court for the City of Newport News. 
Nebraska Peyton, by his next friend, J. B. Peyton, 
vs. 
W. Morris, Trading in the City of Newport Ne,vs, Virginia, 
under the firm name and stvle of w.·Morris Junk & Barrel 
Company. .. 
The Defendant for its grounds of defence says·: 
That in addition to all other matters properly provable 
under the general issue, the defendant relies upon the fol-
lowing grounds of defense: 
(1) That the plaintiff was guilty of contributory negli-
gence, and that his negligence 'vas the sole cause 
page 5 ~ of the injury, in that he jumped from the truck 
while the said truck was in motion, tha.t the plain-
tiff did not hold on properly; that although he was warned 
by the driver of the defendant's truck to stay off the step, 
and to wait until the truck stopped before attempting to get 
off, the plaintiff failed to heed said warning· and failed to 
exercise the proper degree of care for his own safety; that 
the plaintiff placed himself in a position oi danger, against 
the warning of the defendant's driver. 
(2). That the plaintiff was not given a ride in considera· 
10 Supreme Court of Appeals of Virginia. 
tion of any services performed but merely as an accomoda,. 
tion to the plaintiff and at the plaintiff's own request and 
not on invitatio9- of the defendant's driver; and that the 
plaintiff was not being carried for hire, but was merely- a 
licensee. 
(3) That the defendant and its driver was not guilty of 
negligence in any way. · 
W. ~!ORRIS, 
trading in the City of Newport News, 
Virginia, under the firm name & style of 
W. Morris Junk & Barrell Co. 
. RIXEY & RIXEY, p. d. 
By Counsel. 
1\.nd at another day, to-wit: At a Circuit Court continued 
by adjournment and held for the City of Newport News, at 
the court-house thereof, on Thursday, the 18th day of March, 
1926. 
Nebraska Peyton, by J. B. Peyton, his next friend, Plain-
tiff, 
Against 
W. ~I orris, trading in the City of Newport News, Virginia, 
under the firm name and style of \V. Morris Junk and Bar-
rel Company, Defendant. 
On a motion for judgment for money. 
This day came again the parties, by their attorneys, and 
the motions of the defendant made herein on the 16th day 
of ~!arch, 1926, being fully argued, the Court doth overrule 
the same, to which action of the Court in overruling his said 
motions, the defendant, by counsel, excepted. Therefore it 
is considered by the Court that the plaintiff recover against 
the defendant the sum of five hundred dollars ($500.00), his 
damages by the jurors in their verdict against him assessed, 
with interest thereon to be computed after the rate of six 
per centum per annum from the 16th day of March, 
page 6 ~ 1926, till payment, and his costs by him about his 
suit and motion in this behalf expended. To the en-
tering of which sn:id judgment on said verdict, the defendant, 
by counsel, excepted; and the said defendant in mercy &c. 
Whereupon, at the instance of the defendant, who desires to 
present to the Supreme Court of Appeals of this State for 
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a petition of a writ of error and S'ltpers-edeas to the judgment 
afore8aid, it is ordered that upon the said defendant, W. Mor-
ris, or someone for him, entering into before the Clerk of 
this Court in his Office a bond in the penalty o~ $1,000.00, 
conditioned according to law, that the execution of the judg~ 
ment aforesaid be suspended for the period of .sixty days 
from and after this date. 
And at another day, to-wit: At a Circuit Court begun and 
held for the City of Newport News, at the court-house thereof, 
on Monday, the 3rd day of May, 1926 .. 
Nebraska Peyton, etc., 
v: 
W. Morris, Trading, etc. 
Ordel'. 
This day came the parties, by their attorneys, and the de-
fendant presented his Bills of Exceptions Nos. 1 and 2, re-
spectively, which were this day in due time signed, .sealec'i 
and made a part of the record, after it duly appeared in 
writing that the attorney for the plaintiff had been given 
reasonable notice of the time and place of tendering these 
bills of exceptions according to law. 
The defendant's bills of exceptions numbers 1 and 2 are 
as follows, to-wit: 
, 
page 8 } In the Circuit Court of the City of Newport News, 
Virginia. 
Nebraska Peyton, etc., 
v. 
W. ~£orris, etc. 
Before Hon. C. Vernon Spratley and Jury, Newport News, 
Virginia, March 16, 19·26. 
Present: R. F. Pree for the plaintiff; Messrs. Rixey & 
Rixey for the defendant. 
Phlegar & Tilghman, 
Shorthand Reporters, 
Norfolk, Virginia. 
r -----~--~-- - ---
12 .Supreme Court _of .Appeals of Virginia. 
~ page 9 } Virginia, 
In the Circuit Court of the City of Newport 
News. 
Nebraska Peyton, by his next friend, J. B. Peyton, 
v. 
W. Morris, Trading under the name of W. Morris Junk and 
Barrell Company. 
BILL OF EXCEPTIONS,NO. 1. 
Be it remembered that at the trial of this case, the follow-
ing evidence was introduced on behalf of the plaintiff and 
the defendant as hereinafter shown, and is all the evidence 
introduced at the trial of this case, to-wit: 
page 10 } NICY P~YTON (colored), 
being first duly s'vorn, testifi'ed as follows: 
Examined by Pree : 
Q. What is your name, please? 
A. Nicy Peyton. 
Q. Where do you live, Madam? 
A. I live in 16th Street, Newport News, Virginia. 
Q. Are you housekeeping? 
A. Yes, sir. 
Q. Do you know this child here' 
A. Yes, sir. 
Q. Is he related to you Y 
A. My grandchild, my daughter's child. 
Q. How old is he? . · _ 
A. 13 years old the 24th of October. 
Q. How do you know that he is 13? 
A. I have a record of his age. 
Q. What record have you~ 
A. In my family Bible. 
Q. Is your family Bible here~ 
A. Yes, sir. 
Q. Is this your family Bible' 
A. Yes, sir,. this is my family Bible. 
Q. How many other grandchildren or children have you? 
A. I have got four children. 
Q. When was this entry in here made of Ne-
page 11 } braska Peyton~ 
A. He 'vas one day old when this was put in 
here. 
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Q. Were you present when that entry was made Y 
A. Right there, yes, sir. 
Q. Where have you kept that Bible or where has that Bible 
been kept from the time you have had it up to the time this 
entry was made T 
A. Been kept right in my liouse. 
Q. Where has it been· kept since that time? 
A. In. PlY house. 
Q. Were you at home on the 27th of November, 1925, in 
the afternoon Y 
A. Yes, sir. 
Q. Do you know when your grandson here was hurt? 
A. I don't exactly know what time it was, but it was late 
in the evening and I heard him and he hollered and I ran 
out and called him and I ran down to the corner and called 
him ·and that ljttle Holloway boy called me that the truck had 
stopped a.t my door and he said ''Mrs. Peyton, here is Ne". 
I said "What is he doing, coming that way" T He said "The 
man has brought him home". I said "What is the matter 
with him"Y He said "He is run over", and I ·said "Is he 
killed; is he dead'', so the man said ''He is not dead, but he 
is hurt". I told him to get up. He said "Ma.mma, I can't 
walk'', and the man brought him upstairs for me. 
Q. What man was that~ 
A. That Mr. Bradshaw there. He brought him. 
page 12 ~ upstairs for me. . 
Q. You said the trl!Ck was in front of Y.OUr 
door wlten vou heard him holler? · 
· A. Yes. ·I .}ward the boy holler but I didn't know wha.t 
direction he 'vas. I ran out and called him and when I got 
down to the corner, calling him, this man had brought him 
around and brought him to the door. 
Q. You have stated that, but when you ran out of the house 
where was the truck! · 
A. I didn't know which way it was then. They were com-
ing down 16th Street, coming from J effers<;ln A venue wa.y 
down. 
Q. Coming from Jefferson Avenue7 
A. Yes, and I was going down toward~ Warwick Avenue 
and when I got down there and called, then this little Hollo-
way boy called me and said ''Here is N e here'', and I said 
''What is he doing there'' 1 He said ''The man brought him 
home", and I asked him what 'vas the matter, and I said 
''Is he dead''? He said ''No, he is not dead''. 
Mr. Rixey : Don't repeat that. 
14 Supreme Court of Appeals of Virginia. 
By Pree: 
Q. Did the man who brought him to you make any state-
ment to you with respect to his injury, the accident~ 
A. Yes, sir, he said he didn't kno\v he had run over him 
until the ·little Holloway boy told him. He said "You have 
run over the other boy'', and stopped and he said he stopped 
im1pediately when the little Holloway boy told 
page 13 } him and come back -and told my boy to get up and 
he said the boy said "I can't get up", and he 
picked him up and carried him on the truck and brought 
him back around to the house. 
Q. When did you next see Bradshaw, if at all, after he 
brought the b..Qy in the houseY 
A. After he went back and put him truck up, he came back 
to the house again tl1at same night. He came back again. 
Q. What did he dot Did you have any conversation with 
him~ 
Mr. :&ixey: I didn't object to the first conversation, but I 
do object to any further conversation on the ground that it 
cannot be part of the res gestae because it was long after. 
The question so says, conversation long afterwards, and it 
can't be for the purpose of contradiction because Bradshaw 
hasn't testified. 
The Court: If the driver made ai1y admission as to what 
took place-
~Ir. Rixey: I don't think it could be an admission that long 
afterwards. 
The Court : Overruled. 
By Pree: 
Q. What statement did he make to you when he returned 
the second time 1 
A. He canie back and told me he was sorry that he ran over 
· the boy and asked me if there 'vas anything he 
page 14 ~ could do for me, he would do it. That is what he 
told me-anything he could do he would do it, and 
told me he would be back Sunday morning. 
Q. Did he do anything for you at allY 
A. Not that night. He came back Sunday morning. 
Q. What did he do then 1 
A. He gave me $5.00 Sunday morning. 
Q. Did anybody else come to see you about the accident 
other than Bradsha,v? 
A. Yes, sir, two officers came there Saturday morning. 
• 
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Q. Did you keep your grandson at home during the whole 
time he was injured? . 
A. Yes, sir, kept him right at home. 
Q. Did you have any nurse or· any person to look after 
him during the time he was ill there ~ 
A. Just myself and my daughter and my daughter-in-law, 
all three of us. 
, Q. How long was he actually confined ··to the house froJ;D. 
the time he was injured up to whatever time he was injured 
up to whatever time he was able to go out Y 
A. I don't know exactly; I imagine near two months, I 
guess. I know it was a pretty good 'vhile before he could 
even get up. 
Q. You know that he was injured in November, about the 
last of November Y 
A. Yes, sir, the 27th of November. 
page 15 ~ Q. About how long was it after that before you 
had to cease giving him close attention~ 
A. How long afterwards Y 
Q! Yes, after he was injured 1 
A. I am pretty sure it was way in January before he could 
commence getting about any. 
Q. Did you have a physician to attend him? 
A. Yes, sir, Dr. Scott. 
Q. Which Dr. ScottY y· 
A. Th~re he sits right over there. 
Q. Did you incur any expense ilf nursing or caring for him 
during the time that he was ill~ 
A. Did I do which Y 
Q. Did you incur any expense-did you have to expend 
anything to help him get healed or cured Y 
_ A. Yes, sir,. I did. 
Q. Tell the jury, as near as you can, just what you had to 
spend for the purpose of treating him during his illness~ 
A. Well, I guess my husband can tell better because he 
had all the paying to do. He can tell better how much he 
paid than ·I ·can, but I kno'v of $25.00 myself and he can 
tell you more because he had the paying to do. 
Q. Did you know just whose truck it was that had run ovet 
this boy before you had this conversation? 
R.. F. Pree: I don't suppose there is any dispute about 
Mr. Morris being the owner of the truck. 
page 16 ~ 1\ir. Rixey: No. 
R. F. Pree: I 'vill withdraw the question and 
save time. 
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~Y Pree: 
Q. Does this boy go to ~choolY 
.A. Yes, sir, he went up until he got hurt . 
. __ Q. Did he . go regularly Y 
A. Yes. 
Q. About what time of day was it when you first discovered 
t~at he was injured t 
A. It was very near night. I don't exactly knew what 
time it was. It was very near night. 
Q. Is he able to get out now to school Y 
· A. I don't know, sir. I have been a little afraid on ac-
count of .the children tripping up so. much. I was afraid 
they might injure his leg. I haven't seen him since.; he has 
been hurt. 
- Q. Does he complain to you of any pain or misery now at 
any time~ . . . · · 
. A. Just only when it is cloudy and w~enever he walks 
much without his crutch he says it hurts him a little and 
whe;n it is cloudy and rainy he asks me what makes it hurt so 
bad then. He says every time it clouds up like it is going to 
~ain it hurts him. 
page 17 ~ CROSS EXAMINATION. 
By Mr. Rixey: 
Q. You say this boy was born in October, 1912 t 
A. Yes, sir. 
Q. Is his mother living Y 
.A.. Yes, sir . 
. Q. Whe~ is his mother? 
.A.. In Philadelphia. 
Q. Is his father living Y 
A. I don't know whether his father is living or not. I 
don't know where his father is. 
Q. You are the grandmother 1 
A. Yes, sir. 
Q. Are you the mother of his father or motherY 
A. Mother of his mother. 
.. Q. Does the boy go to school t 
A. Yes, sir. 
Q. What school does he got to? 
.A. John ~farshall. 
Q. Did he stop going to school after he was hurt i 
A. After he was hurt. 
Q. Has he been back yetY 
A. Hasn't been . back yet. 
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Q. What grade was he in~ 
A. Fourth. He 'vas in the fourth something. 
Q. Is he a good boy Y 
A. "\V ell, you know I don't know exactly. 
. . 
page 18 ~ R. F. Pree: I think that question is absolutely-
Yr. Rixey: I am leading up to a question of his 
intelligence. 
The Court: What is the materiality of it' 
~Ir. Rixey : I am leading up to a question of his age and 
experience .and intelligence which is very material in this 
case. 
The Court: I don't know how you can do it by asking 
whether he is good or bad. 
By Mr. Rixey: 
Q. Is he a bright boy Y 
A. What do you mean 1 
Q. Has he got sense 1 
A. Yes, he has good sense. 
R. F. Pree: I would take it for granted that if this par-
ticular witness had qualified as an expert in medicine she 
would be thoroughly competent to answer a question of 
1:hat char~cter, but he might be somewhat demented and she 
may not be in a position to know it. 
The Court : I imagine he is asking in general terms and if 
parents in a house-
R. F. Pree: I think there are cases in which there are de-
mented childr11n in the home and parents would not admit 
it if they knew it, and especially is that true when 
page 19 ~ this action is based upon the negligence of the 
servant of the defendant. 
The Court: Objection overruled. 
R. F. Pree: I wish to save the point. 
By Mr. Rixey: 
Q. Is he a bright boy~ 
A. So far as I know~ I have never had no trouble with 
him. I raised him from two months old-a month old. 
By the Court: 
Q. Is he bright, intelligent, smart and quick! 
A. Yes, sir, smart as he can be. 
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By Mr. Rixey: 
Q. He has .plenty of sense Y 
A. He seems to have. 
Q. Is he quick to grasp things 1 
A· Yes, sir. 
R. F. Pree: I object to the question. What does she know 
about it. "\Vhat does he mean-is he quick to grasp things. 
He may and may not be quick to grasp certain rules and reg-
ulations laid down in Geometry, the higher branches ·of 
mathematics, and certainly she doesn't know anything about 
his sagacity until he confines himself as to what he means 
when he wants to kno'v is he quick to grasp things. 
The Court: I think the question is all right. 
R. F. Pree: I save the point. 
page 20 ~ By ~fr. Rixey: 
Q. You said you heard this boy holler. Do you 
mean to say you heard him holler at the time he was run 
overT 
A. I didn't know what was the matter with him. I heard 
him holler and when I heard him holler I ran out the front 
way and run down towards the. dump to the corner to call 
him to see if I could find out what was the matter with him. 
Q. And in the meantime the truck had come up and stopped 
in front of your door 1 
A. It come down Jefferson and from Jefferson down to 
16th Street and stopped in front of my door and that littl~ 
colored boy called me and said "Here is N e ", and I asked 
him what was he doing with him, and he said the man brought 
him here. 
The Court: You need not repeat that. You have already 
said it twice. 
RE-DIRECT EXAMINATION. 
By Pree: 
Q. Does this youngster live with you now? 
A. Yes, sir. 
Q. How long has he been living with you? 
A. Ever since he has been born. He was born in my house. 
Q. Then you have been acting in the capacity of mother 
for him, have you not, from the time of his birth up to date? 
A. Yes, sir .• 
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page 21} C. WALDO SCOTT (colored), 
. being first duly sworn, testified on behalf of the 
plaintiff as follows: 
Examined by Pree: 
Q. Doctor, please state your name, residence and occu-
pation~ 
A. C. W. Scott, Newport News, Virginia, physician. 
Q. Are you practicing in the City of Newport N ews·Y 
A. Yes, sir. 
Q. Doctor, were you called in to see this boy here in an 
official capacity any time during November? 
- A. I was sometime the latter part of November. 
Q. Will you please state to the jury the circumstances un-
der which you were called and 'vha.t you saw after you got 
there? 
A. It was early night when I got to this boy's home and 
I found him sitting on the side of the bed in right much 
agony, unable to use one of his legs. Upon examination I 
found that-I can't recall what leg it is. I found the thigh 
bone, femur fractured at the lower third and with the as-
sistance of some people in the house I got him comfortably 
situated in be~ and gave him temporary treatment and ad-
vised this boy should be sent to the hospital. The lady 'vho 
was sitting heye, his grandmother, stated that she wa·s not 
prepared to send him to the hospital, that his father and 
mother weren't there and his uncle, I think, agreed to advance 
some part of the money to take him to the hospital. When I 
'vent back the next day to take him the grandmother ob-
. jected because in view of the fact there would be 
page 22 } other expenses entailed she was afraid to do that 
because she didn't know where the money was 
coming from until she consulted the man. The time was 
passing and I had to do something so we got him to make a 
proper set and applied weights, and so on, and proceeded 
to treat the boy in the home. They were .unable to have an 
X-ray, and 'Ye just kept the treatment up right in the boy's 
home. He was rather restless and we had to keep very close 
attention on him and did the best we could under the cir-
cumstances and got fairly good results. 
Q. Will you explain the exact nature of that fracture with 
respect to location? . 
A. The femur extends from the joint of the hip bone down 
to the lmee and divided into thirds and that fracture was 
about the lower third. 
--- --------------
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Q. Was it a simple fracture Y-
A. It was a simple fracture. · · 
Q. Could you tell just what instrument or what kind of ·an 
instrument might have caused such a fracture! 
A. It would be hard to tell that. 
_ Q. Did you see any impressions on the skin of any instru-
ment or anything that might convey to your mind that this 
was some particular instrument f _ 
A. The leg was very much swollen. .Had there been it 
would have been out by that time. . 
Q. What time did you see him after the accident Y 
A. I saw this boy about seven o'clock. 
page 23 ~ Q. Doctor, is a fracture of that c-haracter ac-
companied with any unusual pain~ 
A. Very marked pain. 
Q. Is it more so in children than adults f 
A. l shouldn't think so. I don't think the pain would be 
·any more exaggerated in a child that in an adult. It is only. 
a matter of personal opinion. 
· Q. Have you discharged him nowt 
A. I have. 
Q. How long were you in regtilar attendance upon him~ 
A. From the latter part of November until sometime 
about the middle of January. 
Q .. During the time, certainly the last time that you at-
tended him, was there any evidence of any shortening or an 
injury of probably a permanent nature! 
A. There was a slight limp ·and I went down with Dr. Mar-
able sometime later and we made an examination and found 
a small shortening, a little shortening. I might say, Lawyer, 
that in most fractures there is always some small degree 
of shortening. 
Q. Always a small degree of shortening f 
A. There is always a little shortening. 
Q. That then would naturally affect his manner of walk-
ing? 
A. Somewhat. There might be .some degree of compensa-
tion in the adjustment of the pelvic bones. 
Q. Did you render a bill to the family for your 
page 24 } services Y 
A. I have not rendered a complete bill as yet 
to the family. 
Q. What is your bill? How much would it be~ 
A. I had assistance i'n the case. I had another physician 
in the case helping me to set this leg- and the two of us, I 
estimate, would be around $85. · 
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Q. That is aside from medicines and other accessories 
which you necessarily have to use7 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Rixey: 
Q. Doctor, the breaking and setting of a child's bone is 
not a serious matter? 
A. Not as serious as it is in an adult, so far as knitting is 
concerned. 
Q. And the pain isn't as severe in a child as it is in ·an 
adult, is it~ 
.· A. As I said awhile ago, it is merely a matter of personal 
opinion. I thought perhaps it was about equal. 
Q. Now, you say you got very good results in this setY 
A. No, sir, I did not. 
· Q. What results did you getY 
A. I said fairly good results, under the circumstances of 
treatment. · 
Q. Isn't it usual to set bones of children in 
page 25 ~ their homes Y It is not customary to take them to 
the hospital simply to set a bone 7 
A. A boy of this size with the restless nature that he has, 
we could always get better results in a hospital where we 
would have somebody to take care of him because of the 
high degree of intelligence of those in attendance. 
Q. I believe you said there was a slight shortening of that 
leg that was broken and I believe you also said the:ce would 
be compensation for that~ 
A. Most likely. I see the boy is walking a little better. 
Q. In course .of time that compensation will be taken up 
in the boy and the legs will again be the same? 
A. In some cases we find that is true. 
Q. Any reason to doubt that will be true in this caseY 
A. It shouldn't be unusual in this case. 
Q. In other words, you expect that will happen in this 
caseY 
A. That is what I am hoping for. 
~E-DIRECT EXAMINATION. 
By Pree: 
Q. In answer to a question propo~ded by counsel you 
stated that in cases of children their limbs are usually set 
in the home rather than taking them to the hospital. Wouldn't . 
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that depend largely upon the facilities and the ·conveniences 
of a, home that might be afforded~ 
page 26 } A. The facilities and conveniences and the in-
telligence of the group who will. be in attendance. 
I have seen this boy sitting up in bed with his body drawn 
to,vards the foot of the bed which affects the efficacy of the 
weight 've had to conteract the contraction of the muscles. 
Those things would have to be cared for by the nurse. They 
weren't able to have this hospital treatment and we ·had to 
do the best we could under the circumstances. · 
page 27 ~ NEBRASIU PEYTON, 
the plaintiff, being :first duly sworn, testified as 
follows: 
Examined by Pree : 
Q. Your name is Nebraska Peyton; is that right? 
A. Yes, sir. 
Q. Is that your grandmother there? 
A. Yes, sir. 
Q. You live with her? 
A. Yes, sir. 
Q. You go to school? 
A. Yes, sir. 
Q. vVhen were you at school last~ 
A. I went to school in November. 
Q. Of last year f 
A. Yes, sir. 
Q. When did you stop school? 
A. In the holidays at Thanksgiving. 
Q. You have brought suit by your gTandfather against Mr. 
1\forris of the Morris Junk & Barrel Company. Will yo'Q. 
please state to the jury just how that happened? Go ahead 
and tell the jury about it~ 
A. I was down on the dump ,after four o'clock, me and 
,John Holloway, and 1\{r. Bradshaw came down with his 
truck. He had got his load and he had got one bucket of 'Va-
ter and me and John Holloway come up and he asked us to 
get a bucket of water and ·we went and got him a 
page 28 ~ bucket of 'vater and he said that "ras enough and 
then he said, ''Give us a ride'', and I told him I 
wanted to get off at 16th Street and he said he misunderstood 
me and carrie(l me on by 16th Street. 
Q. How far beyond 16th Street did you go? 
A. One block. 
Q. Then what happened? 
--. 
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A. I was thrown off. . 
Q. You were thrown off at 17th Street; is that right? 
A. Yes, sir. 
Q. You said that this truck was loaded on the dump f 
A. Yes, sir. 
Q. What was it loaded with¥ 
A. Rags. 
Q. Where were you and your friend Holloway when· yon 
saw the truck loaded f 
A. We was there on the dump playing. 
Q. Where was Bradshaw at the time? . 
A. He was up there by the tin house with his truck. 
Q. Was he getting water at the time? 
A. ~e went and got one bucket. 
Q. Did he ask you first to get water~ 
J\IIr. t)" ohn S. Rixey: I object to the leading question.· 
The Court: Objection sustained. · 
page 29 ~ By Pree: 
<& When did he ask you to get water· for his 
truck? 
A. After he got one boiler full. 
Q. Did John Holloway get him waterY 
A. Yes, me and John Holloway went and got the water 
together. 
Q. Did you and he-
1\f.r. John S. Rixey: Do not lead him. 
By Pree: 
Q. What boiler did you use to get the water you and Hoi~ 
Joway got? 
A. 1\fe and Holloway both used the same boiler. 
Q. Same boiler that Bradshaw used Y 
A. Yes, sir. . 
Q. Did he offer to do anything for you for getting that 
water~ 
·Mr. JohnS. Rixey: I object to that. 
The Court : The question is leading. 
By Pree: 
_Q. Why did you get tl1e water for Bradshaw? 
A. He promised to t,:rive us a ride up. 
Q. Where was he to carry you Y 
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A. 16th Street. 
Q. Did you get on the truck Y 
A, Yes, ·sir~ 
Q. Did your friend Holloway get -on~ 
· A. Yes, sir. 
page 30 } Q. Was the truck standing still when you got 
onY 
A. Yes, sir. 
· Q. Was it standing still when Holloway got on Y 
A. Yes, sir. 
Q. Where was Bradshaw when you and your friend got 
on the truck! 
A. He was in the truck. 
Q. Was the truck: yet standing still f 
A. Yes, sir. 
Q. Who got on the truck first, you or your friend Hollo-
way¥ 
A. Holloway got on first. 
Q·.· Where did Holloway sitf 
A. Sat beside Mr. Bradshaw. 
· Q.. Where did you sit Y 
A.· I stood on the running board. 
Q. In what direction or on what street at that time, if 
you were on a street, was that truck at the time you got 
aboard! · 
· A. Even with 15th· Street. 
Q. On what Street, J e:fferson or Warwick Avenue ~ 
A. Warwick Avenue. 
Q. Now, we will .say this is Warwick Avenue here. Hollo-
way was on this side of the truck; is that right-heading up 
this wayY · 
A. Yes, sir. 
page 31 } Q. Holloway was next to him; is that right! 
A. Yes, sir. · 
Q. On the seatY 
A. Yes, sir. 
Q. And you were on the righthand side of the machine Y 
A. Yes, sir. . 
Q. Standing on the running board, you say~ 
A. Yes, sir. 
Q. Is there ·any question about that Y Are you sure you 
were standing on the running board or were you sitting 
down! 
A. I was sta~ding on the running board. 
Q. Did you stand on the running board and ride from the 
place at which the truck was to 17th Streett 
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~. 1res, sir. _ 
Q. Did you stand there all the time during the time you 
were on the truck~ 
A. 1r es, sir. 
Q. Could you see Bradshaw from where you were stand-
ing? 
A. 1r es, sir. 
Q. Could he see you ? 
A. 1r es, sir. 
Q. When you said to him that you wanted to get off at 
16th Street, what happened Y 
A. He had passed 16th Street and was coming to 17th 
Street and I told him I wanted to get off right 
page 32.} here and he told me not to jump off until he 
stopped. 
Q. Where were you then? Were you at 16th Street or 
17th Street when he told you~ 
A. Just had passed 16th Street. 
Q. Then 1'7hat did you do' 
A. I was waiting until he could stop the truck and before 
he could stop I fell off. 
Q. Had the truck turned the corner then 7 
~. Yes, sir. 
Q .. Or were you just turning¥ 
A. He was turning into 17th Street. 
Q. You were not barefooted at that time,. were you~ 
A. No, sir. 
Q. What kind of shoes did you have on? 
~. I had on my football shoes, wood up under the bottom. 
Q. Peyton, how far is it from where the truck was stand-
ing to 17th Street 1 
A. It was three blocks even with 15th Street. 
Q. 15th Street doesn't n1n all the 'vay out there, does it, 
·across W arwck 7 
A. No, sir. 
Q. But it was even with 15th Street 'vhere he stopped on 
the other side. 
A. Yes, sir. 
Q. 'rhen you tell the jury you rode at least th« 
page 33 ~ distance of three blocks on the running board of 
that truck~ 
A. Yes, sir. 
Q. ~ll.d you did not sit down on the seat? 
A. No, sir. 
Q. Had you seen that truck before T 
A. Yes, sir. 
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Q. When did you see it? 
A. I have seen it when he came down after my junk. 
Q. Do you mean you get junk for this man~ 
A. No, I get it and go up there and sell it to him. 
Q. To whom, Mr. Morris or Bradshaw Y 
A. Mr. Morris. 
Q. In ·other words, when you fell off the truck were you 
out of your head or do you know? 
A. No. 
Q. Did the truck stop immediately or do you know? 
A. I don't know. 
· Q. Do you know who carried you to the house Y 
A. Yes, sir. 
Q. Where was John Holloway when you fell from the 
truck~ 
A. He was sitting· in the seat. 
Q. How· far does John Holloway live from you? 
A. Lives in jDawson City. 
Q·. That is the other side of your house, is it not Y 
A. Yes, sir. 
Q. John Holloway had gone beyond the street 
page 34 ~ that leads to his house when yon were thrown off 
the truck, had he not Y 
A. Yes, sir. 
Q. Do you now where he was going when he got on the 
truck with you ~ 
A. No, sir. 
Q. I believe that Warwick Avenue from the dump at which 
the truck was standing all the way down to 17th Street is a 
dirt street, is it not Y 
A. Yes, sir. 
Q. Does your leg give you any trouble nowY 
A. Yes, sir. 
Q. Do you have to use that crutch all the time Y 
A. Yes, sir. 
Q. You have not been back to school, I believe you said, 
since you were hurtY 
A. No, sir. 
By the Court: 
Q. What grade did you say you were in in school~ 
.l\.. · 4-A. o 
Q. What school do you go to~ 
A. John l\1:arshall. 
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page 35 ~ CROSS EXAMINATION. . 
-
By Mr. John S. R:ixey: 
Q. Nebraska, when you got on the truck where did you 
get? Did you get on the running board or inside the car? 
A. I got on the running board. 
Q. Didn't you sit up in the seat at all~ 
A. No, sir. 
Q. You didn't sit up there at all t 
A. No, sir. 
Q. Didn't Bradshaw give you some money for getting the 
water for him Y 
A. No, sir, he gave the nickel to John Holloway. 
Q. Didn't he give the nickel to you Y 
A. No, sir. 
Q. I want to warn you that I intend to contradict you on 
that .subject. You are sure you didn't get the nickel? 
A. No, sir. 
Q. Were you and John Holloway to divide the nickel~ 
A. I don't know. John Holloway was going up the street 
with the nickel on the truck .. 
Q. You were on the truck with him, weren't youY 
A. Yes, sir. 
Q·: Weren't you going to get part of that nickel Y 
A. I don't know, sir. 
By Pree: 
Q. John Holloway did help to put the water in 
pag~ 36 ~ the radiator Y 
A. Yes, sir. 
Q. You helped to put the water in the· radiator~ 
A. Yes, sir. · 
Q. You· didn't get on the truck without being asked Y . 
A. No, sir. 
Q. Or toldY 
A. No, sir. 
Q. Is John Holloway your school mate? 
A. Yes, sir. . 
Q. You both go to the same school t 
A. Yes, sir. 
page 37 } J. B. PEYTON (colored), 
being first duly ~worn, testified on behalf of the 
plaintiff as follows: · 
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Examined by Pree: _ 
Q. Please state your name and residence, Peyton 1 
A. J. B. Peyton; 519 16th Street is my residence. 
Q .. Is that in the City of Newport NewsY 
A. City of Newport News. 
~ Q. You know this youngster here, do you T 
A. Yes, sir. 
Q. Is_he related to you Y 
A. Yes, I raised him. 
Q. You reared him? 
A. Yes, sir. 
· Q. What relation is he to you? 
A. My daughter's child. 
Q. :Your grandchild Y 
A. I am his grandfather. 
Q. Were-you at home on the night of November 27th of last-
yearY 
A. No, sir, I was in Philadelphia. 
Q. When, if at all, did you get knowledge of the fact of 
his injury ~ · 
.A. I got it on the same night, if I make no mistake, a tel~ 
egram. He got hurt in the evening and I got the telegTam 
that night. 
Q_. Then what did you do after you got the tele-
page 38 ~ gram Y · · 
A. I made the best arrangement I could by 
losing a job and coming right aw~y and got home Saturday 
night and laid over there Sunday night and I got in here 
and found out Dr. Scott had done something for the boy and 
gave him in the hands of Dr. Scott and he worked with him 
from then on. 
Q. What kind gf a job were you holding! 
A. Cement finisher. 
Q~ When did you leave Philadelphia, do you say f 
A. I knocked off on that same Friday night and I left 
Philadelphia on Saturday night 12 o'clock. 
Q. And you got here-
A. That Sunday night .. 
Q. Then you found your -grandson under the care of Dr. 
Scott~ 
A. Yes, sir, with this broken leg. 
Q. Had Dr. -Scott been attending him regularly since that 
timet 
A. Yes, sir. 
Q. What expense have you been put to, if any, in treating 
this boy as his injury Y 
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A. The first expense that I was put to was $25. That was 
on the same night that I got home and on the following week 
I 'vas to put $15 more expense and then on and on right on, 
buying medicine. 
Q. Did you agree to pay the doctor anything 1 
A. Yes, I agreed to pay the doctor just 'vhatever his bill 
was after he got through treating him. I didn't 
page 39 ~ know what it would be. I left it in his liands. By 
the boy being run over with the truck, for the first 
week or so he got to spitting blood around, and I told Dr. 
Scott to take him in hand after I got there. I didn't know 
what would be the consequences. 
Q. Have you paid Dr. Scott in full for his services? 
A. No, sir. 
Q. You said you bought medicine and other things. About 
how much have you expended for medicines and other neces-
sary things with which to treat your grandson~ 
A. Well, the medicine part about twelve or fifteen dollars. 
Q. Did you devote any time yourself to the care ·and at-
tention of this youngster while he was injured? 
A. Yes, sir, I had to because the women folks couldn't 
handle him and he had to use the bed pan and somebody had 
to lift him. 
Q. Are you now employed? 
A. No, sir, no more than catching a day or so. That 
knocked me out of a job I had for the next twelve months. 
Q. If you had gotten employment immediately upon your 
return to Newport New-s, could you have worked? 
A. N, sir, I couldn't have worked. If I had gotten employ- _ 
ment immediately I couldn't have did nothing. 
Q. Why~ 
A. Because of the attention of the boy and they couldn't 
. handle him at all hours of the night and all through 
page 40 } the day, and I had to help them, you see. 
Q. Does he go to school regularly? 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Rixey: 
. Q. You say you raised this boy? 
A. Raised ]Jjm from a baby. 
Q .. Is_he a bright boy? 
.A. Yes, sir. 
Q. Your wife said he was as bright as a whip; is that true Y 
A. Just as quick as he can be. 
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Q. You say.he is an exceptional boy and quicker than the 
average~ · 
·A. I couldn't say that. ·No, I couldn't .say that. 
Q. He has got plenty of sense anyway Y 
A. He has got good sense. 
Q. He understands 'veil, doesn't heY When an.ybody tells 
him to do. anithing, he understands it Y 
A. Yes, sir. 
The plaintiff rests. 
page 41 ~ FRANK BRADSHAW (color-ed), 
being first duly sworn, testified on behalf of the 
defendant· as follows: 
Examined by Mr. Rixey: 
Q. Frank, what is your name and age~ 
A. F~ank Bradshaw. My age is 21 years old. 
Q. Where do you live Y 
A. 535 23rd Street. 
Q. Who do you work for Y 
A. Morris & Rice. 
Q. You were driving Mr. Morris' truck, weren't you, at the 
time this boy got hurtY . 
A .. Yes, sir. 
Q. Start from the time that you went there -to the dump 
and tell the jury just what happened, in your own words? 
A. I was sitting down at the dump getting rags down there 
and just before I got there the truck began to heat up. I 
knew she needed water so 'vhen I got down there I stopped 
the truck and put the rags in ·the truck and these two little 
boys were down there and I asked them to get water for me 
after I went and got the first bucket. After I asked them to 
get me a bucket I gave them a nickel, so this boy that got 
hurt grabbed the can-he and this other boy, and went in the 
tin house and got a bucket of wat.er, so when he came back I 
poured the water in the truck, so I gave him a nickel just as I 
had promised. 
Q. "Tho did you give the nickel to~ 
page 42 ~ A ... I gave the nickel to the boy that got hurt and 
the other boy said· he was to divide the nickel with 
him, so they said "Mjster, give me a ride up to the corner"? 
I said "All right". He didn't say exactly which corner he 
wanted to get off at, so I taken him in the truck and both 
of them sat on the seat ·with me when I left the dump, and I 
carried them up to the corner and just before I got to 17th 
I 
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Street the boy that got hurt got out on the fender and I told 
him "Boy, don't jump off. Wait until I stop". He said 
"That is all right, Mister, I got it", and he jumped off and 
had these foot ball clamps on his shoes and that is liable to 
get hung in the fender and snatched him under there and 
I stopped about that distance after I ran over him and I 
asked this boy "Didn't I run. over him" Y He said "Yes, sir", 
and I jumped out and went behind the truck and picked him 
up and carried him home and told his mother I would be 
back down there. I went back down there that night and I 
· didn't have any money or anything to give her because I felt 
sorry. She said she didn't have anything, her husband was 
in Philadelphia, so after she had sent the telegram and got 
the doctor, that Sunday I. went back down there. I sent my 
father a special delivery to send me $5.00 because I was 
back in my bills myself, so I gave the lady $5.00 that Sunday 
morning and told her if there was anything else I could do, 
to let me :know, and I would do it, and she seemed to be per-
fectly satisfied ·at the way I did and she never let 
page 43 ~ me know anything else. Of course, I wasn't able 
to give her but sq much. 
Q. Go back to the time, Frank, that you were on the junk 
pile down there. When was the first time that either of the 
boys asked you for a rideY 
A. Sir~ 
Q. When was the .first time that either of the boys asked 
you for a ride! 
A. That was the first time. 
Q. Was it before they got the water for you or afterwards Y 
A. After I had poured the water in the truck and cranked 
the engine. · 
Q. And it was then and then only that they ·asked you for 
a rideY 
A. That _was the only time they asked me for a ride. 
Q. Whose nickel was that you gave the boys Y 
A. :Niy nickel. 
Q. It wasn't ~1r. ~Iorris'~ 
A. No, it was my money. . 
Q. Now, you heard this little boy testify to the fact that 
he was standing on the running board the whole time from 
the time you left the junk pile until he was hurt? 
A. Yes, sir. · 
Q. You deny that, I believe? 
A. Yes, sir, I will. 
Q. Are you sure of it 7 
-~-~~~ ---
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. A. Yes, sir. · , 
pag•e 44 ~ Q. You are sure he was sitting up on the seat 
· par! of the time ~ 
· A. Yes, sir, he was sitting on the seat beside· this other 
boy. 
Q. Who was sitting next to you Y 
A. This little Holloway boy. 
Q. Where was Peyton sitting¥ 
A. Next to this boy. 
Q. On the righthand side Y 
A. On the other side. 
Q. What kind of a truck is it you drivef 
A. It was just a Garford truck. 
Q. I believe you said just -before he got hurt he got down 
. on the runningboard ~ 
· A. Yes, sir. 
-Q. Did you see him getting on the runningboard 7 
~ A. I clidn 't see him until he got on there. 
Q. And it was then that you made this warning_? 
A. Yes, sir. 
Q. At the time that he got off the truck, ho'v fast were 
you traveling! 
A. Just about five miles an hour. 
Q. Going straight down the street~ 
A. Yes, sir. I hadn't quite got to the corner. 
Q. I believe the little boy said you 'vere making a curve 
·at the time he slipped off Y · 
page 45 ~ A. Wasn't no curve at the time he got hurt. 
Q. How far from the corner of 17th Street and 
Warwick A venue did he get off? 
A. Just about the distance between me and that railing 
there. 
- Q. Before you got to the corner? 
A. Yes, sir. 
The Court: About 18 feet. 
By Mr. Rixey: 
Q. And you. 'vere going about five miles an hour at the 
time? 
A. I threw the motor out of gear. 
Q. You say you stopped ho'v far after you had passed 
over his leg ~ 
A. Just about that far. 
Q. About a foot and a half? 
A. Yes, sir, something like that. 
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CROSS EXAMINATION. 
By Pree: 
Q. You are 21 years of age 7 
A. Yes, sir. 
Q. How long have you been operating motor trucks or mo-
tor vehicles Y 
A. About six years. 
Q. You have considerable experience then in operating 
cars~ · 
A. Yes, sir. 
page 46 ~ Q. How long have you been drivblg for Mr. 
Morris? 
A. I have been driving for him last summer, fall and win-
ter up until now, and 'vorking for him. 
Q. You had loaded your truck with junk or rags or what-
ever it was when you had started to get this water for your· 
radiator, had you not? 
·A. I had loaded the truck. 
Q. And you had put some of the water in the radiator your-
self? 
A. I.did. 
Q. When you gave the boys the nickel, did you have to 
call them from any distance in .order to get them to put wa-
ter in Y 
.A. No, sir. 
Q. And you say Holloway got on the truck and sat next 
to you? 
A. He did. 
Q. Why are you so sure that this boy Peyton sat next to 
Holloway? 
· A. Why was I sur~ 7 
Q. res. 
A. Because. I told him. to get in the seat with me. 
Q. You told him to get i"n the seat with you 7 
A. I did. 
Q. As a matter of fact, didn't that boy get on the running 
board at the time that Holloway got on and stood there until 
he was injured? Isn't that a factY 
page 47 ~ A. No, sir. 
Q. Don't you remember talking with Dr. Scott 
in my presence and certainly before I was called in to this 
case about three weeks before that accident Y Don't you 
recall that you did tell Dr. Sc.ott, in my presence, that this 
boy was standing on the runningboard from the time the 
truck started up until the time he was injured Y 
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A. No, sir. 
Q. I want you to collect yourself and think? 
A. No, sir, I did not tell him. 
Q. I propose to contradict you, sir. You deny now that 
he was standing on the runningboard·,vhen the truck started~ 
A. Yes, sir. . 
Q. You also came to my office with Mr. Morris, did you 
notY · 
A. Yes, sir. 
Q. Do you not remember stating to me in the presence 
of Mr. Morris that whatever happened you were going to 
tell the truth about this case? 
A. I did. 
Q .. And you insist that you have told the truth about it? 
A. I know l have. . 
Q. Notwithstanding the fact that you differ from your 
former statement? 
Mr. Rixey: .I object to that. He has not said it was dif-
ferent. It is an insinuation , .. trhich I don't think is proper. 
rhe Court: That is an argumentative question. 
page 48 ~ He hasn't admitted here that he has ever made 
a different statement. 
By Pree: 
Q. You did tell the boy to get on the truck ~ 
A. Yes, sir. 
Q. You told both of them to get on? 
A. Yes, sir. 
Q. Now, when the boy fell from the truck, when did you 
first discover it? 
A. When he got off I stopped immediately and I asked this 
other boy ''Didn't I run over him'', because I heard the 
bump, heard the truck wheel when .it bumped back down on 
the ground. 
Q. Do you know when he got off? 
A. Sure, I remember when· he got off. 
Q. Was it when you made the turn or before~ 
A. Before I got to the corner. I stopped before I got to 
the corner and picked him up. 
Q. Stopped before you got to the corner? 
A. Yes, sir. 
Q. In what direction then was your truck heading when 
you stopped to pick him up? 
.l\.. This way, going north. 
Q. Going north? 
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A. ··Yes, sir. 
Q. Were you then on Warwick Avenue Y 
page 49 } A. Yes, sir. 
Q. Mrs. Peyton said here that your truck was 
headed west, coming from Jefferson Avenue when she saw 
you with .±he boy1 
A. I picked the boy up to carry him home. I was right at 
the corner. I turned right around the corner. I was right 
near the cornet. I turned right around the corner and went 
to J effeson A venue and came down. I asked him where he 
lived and he said "I live over on the next street", so I car-
ried him home. 
Q. You have discussed this situation, this case, I suppose, 
with Mr. Morris and others? You have talked about it, 'talked 
over the facts Y 
A. No, sir, not particularly. 
Q. In general then Y 
A. No, sir, no more than he tells me when some one wants 
to see me about it. That is all. I don't stay there only at 
the end of the week. I am on the road all the week, and I 
am not there to discuss it with him or nobody eJse. 
Q. Whenever som~body wants to discuss it with you, or 
talk with you aboutoit, he tells you? 
A. Oh, yes, like he said you wanted to see him. You 
wanted him. 
Q. I wrote my letter to Mr. Morris, your employer. I 
didn't know you in the transaction. When this boy, Brad-
sha-w, fell from the truck, isn't it a fact that you had gone 
almost the distance of a half block before you knew 
page 50 } that boy had left the truck? Isn't that a fact Y 
A. No, sir. 
Q. · .And you didn't know it until this Holloway boy told 
you? 
A. Positively I did not because when I stopped the truck 
it had just went over his leg and I said ''Didn't I hurt that 
boy''? He said ''Yes, sir.'' 
R.E-DIRECT EXAMINATION. 
By l\{r. Rixey : 
Q. Frank, before this accident happened, where were you 
going? 
A. Before it happened~ 
Q. I mean wl1at was your intention! Was your intention 
to turn into 17th Street or go down Warwick Avenue? 
.A. Go on do'"~l Warwick Avenue. 
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Q. It was not your intention to make ·any turn at allY 
A. No, sir. . 
Q. After you picked the boy up, which way did you turn Y 
A. After I picked him ·up I turned to the right. 
Q. You turned to your right Y 
A. Yes, sir. 
Q. And went on around the blockY 
A. Yes, sir. 
page 51} RE-CROSS EXAMINATIO~ 
By· Pree : . 
Q. Which way were you going to turn if you had put the 
boy off at 16th StreetY 
A .. I would have went straight the way I was heading, 
north, and then to 26th Street and Warwick A venue. 
Q. You were then go~ng in with your load Y 
A. Yes, sir. 
Q. Are yon now working for Mr. Morris? 
A. Yes, sir. 
JOHN HOLLOWAY, 
peing first duly sworn, testified on behalf of the defendant 
as follows: 0 
Examined by Mr. Rixey: 
Q. John, where were you and Nebraska Peyton the day 
that.Nebraska got hurt when you first saw Frank Bradshaw? 
A. When we first saw him we was out. on the dump pile. 
. Q. Tell what happened out there? 
A. We were near the tin house and Mr. Frank was put-
ting water in the radiator and he asked me ·and Nebraska to 
get some water and he told me that if we 'vould go down in 
the ditch and get some water, he would give us a nickel, and 
I told him to get some water out of the tin house, and he told 
us to get some ·and I went in there and got the boiler full, 
turned the hydrant on, turned the hydrant on and 
page 52 ~ got the boiler full, and after I got the boiler full 
I asked N e to help me, and N e helped me and we 
give it to the man and the man poured it in the radiator, 
and after I got the water he gave me a nickel. He asked 
us to get him some water and after we got .him the water 
Nebraska asked the man to give him a ride and the man told 
him "All right", and I got in the truck first and Nebraska 
got on the fender and put one hand on the fender and the 
other one inside the truck on the seat and he told me when 
he had passed 16th Street-he told me he was going to get 
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off when he got to 16th Street and Mr. Bradshaw said "Don't 
get off. You P.tay on until I stop the truck", and he didn't 
wait for the truck to .stop and he jumped off without tell-
ing the driver. 
Q. ~o whom did he give the nickel Y 
A. He gave me the nickel and I was going up the street· to 
~hange it. 
Q. Are you sure he gave it to you or the other boy~ 
A. He gave it to me. 
Q. Who asked for the ride? 
A. Nebraska asked for the ride. 
Q. Did he ask for the ride before you got the ·.water or 
after you got the waterY 
A. After we got the water he asked for a ride. 
Q. He didn't ask for the ride until after you got the wa-
ter? . L 
-A· Yes, he paid us a nickel for getting the wa-
page 53 ~ ter. . 
Q. Were you to divide that nickel with Nebras-
kaY 
A. Yes, sir. 
The Court: He said he was going up the street to get it 
charigec! so he could divide it. 
By 1vfr. Rixey: 
Q. Where do you live ~ 
A. 551 Dawson City. 
Q. Were you going at the time Nebraska got hurt in the 
direction of your home or away from homeY 
A. I was going home. The other boy that was with me 
had left and me and him were down there getting a little 
more iron and he rode up there and he told us to get some 
water and we got him some. 
· Q~ Did Nebraska get up on the ~eat? 
A. No, he got on the runningboard. 
Q. Didn't get get up in the seat at allY 
A. No, he didn't get up on the seat. He got on the run-
ningboard and put one hand-
Q. Didn't you tell me right downstairs just a little while 
ago that he wa~ up on the seat, sat on the seat~ 
A. No, sir. 
Q. Didn't he get up in the seat out there before the car 
started Y 
A. No, sir. 
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R. F. Pree: The question is leading. 
Mr. Rixey: I have got a right to lead him in 
pag.e 54~ a matter where he has surprised me and has made 
one statement to me. 
The Court : He has already answered the question. 
R. F. Pree: I fail ,to see that -
The Court: I don't see the merit of your objection when he 
has answered it satisfactorily from your standpoint. 
CROSS EXAMINATION. 
~Y Pree: 
Q. How old are yoq, do you know? 
A. I am eleven. I will be twelve the 2nd day of Septem-
ber. · 
Q. You go to school, do you not Y 
A. Yes. 
Q. What school do you go to? 
. A. John Marshall. 
Q. Are you and your little friend Peyton in the same 
school~ 
A. Yes, sir. 
Q. Are you in the same class 1 
A. No, sir, he is in 4-A and I am in the 5th. 
Q. You are one grade ahead of him? You and he have 
been playing together right along, haven't you f 
A. Yes, sir. · 
Q. Even before this accident? 
A. Yes, sir. 
Q. And this nickel 'vas given to you? 
page 55 ~ A. Yes, sir. 
Q. And not to Peyton? 
A. He gave it all to me, but as he was helping me I was 
going to give him part of it. 
Q. You had gotten the water first and called your friend 
Peyton to help you take it to the truck; is that right? 
A. Yes, sir. 
C. WALDO SCOTT, 
recalled on behalf of the plaintiff, testified as follows: 
Examined by R. F. Pree: 
Q. Doctor, 'vere you present at any time during the con-
versation which took place between Frank Bradshaw, you 
and myself? 
A. I was. 
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Q. Will you please, Doctor, relate to the jury just what 
that conversation was~ 
A. It was on one Saturday night, Lawyer Pree and I were 
standing by the Crown Savings Bank, and this young man 
came up and asked me was I the one waiting on this body, 
and I told hi~ I was, and he wanted to know ho'v he was 
getting on and I took occasion to ask him how this thing 
happened, and I asked him was it right that the boy was on 
. the runningboard and he said yes. I warned him 
page 56 ~ he had better be careful about letting children 
ride on the running board, and he said he was 
sorry it happened and he was going to do what he could for 
the family. 
page 57 J And the Court granted and gave to the Jury 
the instructions set forth in Bill of Exceptions 
No. 2 in this case, which is hereby referred to and made part 
hereof, these being the only instructions 'vhich were granted 
on the trial of this case. 
And having heard the foregoing evidence, which was all 
the evidence on the trial of this case, and the foregoing in-
structions and the argument of counsel, the Jury found their 
verdict for the plaintiff and assessed the damages at $500.00; 
and the defendant moved the Court to set aside this verdict 
as contrary to_ the law and the evidence, and further on tlie 
ground that there was no evidence of negligence on the part 
of the defendant, and no casual connection between any act 
of the defendant and the ·injury, and that the allegata and 
probata did not correspond· in that in the Notice of ~{otion 
the plaintiff laid as his sole ground of J].egligence the ai ... 
leged negligent method of operation of the automobile, wh,.le 
under the evidence his only claim of negligence was in the 
evidence that the driver of the defendant's truck allowed the 
plaintiff to ride on the running-board; and also to render a 
final judgment for the Defendant. But the Court overruled 
this motion, and refused to set aside this verdict, and en-
tered judgment for the plaintiff pursuant to this verdict; to 
which action of the Court in refusing to set aside this ver-
dict, and in refusing to enter . judgment for the defendant, 
and in entering judgment for the plaintiff, the 
page 58 ~ defendant at the time duly excepted, and prays 
that this his Bill of Exceptions No. 1 may be 
sjgned, sealed and made a part of the record, which is ac-
cordingly done in due time this 3rd day of ~fay, 1926, after 
it duly appeared in writing that the attorney for the plaintiff 
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· had been given reasonable notice of the time and place of 
tendering this his bill of exceptions ·according to law. 
C. VERNON SPRATLEY, (Seal) 
Judge of said Court. 
page 59 } Virginia, · · 
In the Circuit Court of the City of Newport 
News. 
Nebraska Peyton, by his next friend, J. B. Peyton, 
v. 
W. Morris, Trading under the name of W. Morris Junk and 
Barrell Company. 
BILL OF EXCEPTIONS NO. 2. 
_ Be it remembered that on the trial of this case, the fol-
lowing instructions were granted and given to the Jury by 
the Court, the same being all the instructions that were given; 
Instructions Numbered 1, 2, 3, 4 an~ 5 of these .instructions 
being granted at the request of the plaintiff, to the granting 
of each of which instructions requested by the plaintiff the 
defendant duly objected and excepted; stating the grounds 
of his objections at the time as to each instruction requested. 
by the plaintiff that there was no evidence in the case of any 
negligence on the part of the defendant, and that there was 
no evidence of any casual connection between any act of the 
defendant and the injury, and that the giving of e·ach in-
.struction requested by the plaintiff would mislead the jury 
to· the prejudice of the defendant; and further as to Instruc-
tion No. 1, th~ instruction left to the jury to guess as to the 
negligence; and as to ~nstruction No. 2 that there 
page 60 } was no evidence of negligence to impute, to-wit: 
1. 
. The Court instructs the jury, that if they believe from the 
evidence that Frank Bradshaw was in the emplqy of the de-
fendant, W. Morris, tradi,!lg etc. at the time that the Motor 
Truck named in the Notice of Motion injured the defendant, 
any negligence of omission or commission, if any, by the said 
Frank Bradshaw in the discharge of his duty is in law the 
negligence of the defendant, and must be so regarded by the 
jury. 
W. Morris, etc., ·v. Nebraska Peyton, etc. 41 
2. 
The Court instructs the jury, that the negligence of the 
dri~er will, in general, not be imputed to a guest in a private 
vehicle exercis..ing no control over the driver or· to a passen-
ger in a hired vehicle having no authority over the driver. 
3. 
The Court instructs the jury that the plaintiff is not ·bound 
to prove his case beyond a reasonable doubt, but is merely 
bound to prove it by a preponderance of the evidence, and 
the jury is further instructed that the preponderance of the 
evidence in a case is not alone determined by the number of 
witnesses testifying to a particular fact, or state of facts. 
In determining which side the preponderance of the evidence 
is, you should take into consideration the opportunity of the 
several witnesses for knowing the things about which they 
testify; and conduct and demeanor while testify-
page 61 ~ ing; and interest or lack of interest, if any, in re-
. suit of the suit; the probability or improbability 
of the truth of their several statements, in view of all the 
other events, facts, and circumstances proved on the trial 
and from all those circumstances determined upon which side 
· is the weight or preponderance of the evidence. 
4. 
The Court instructs the· jury, that if they find for the 
plaintiff, they should assess the damages for his "injuries at 
such sum as they deem fair and proper under ~11 the circum-
stances of the case, such damages, however, not to exceed 
$5,000.00. In ascertaining the damages, if any, the plain-
tiff is entitled to, they should find the sum with reference to 
the bodily pain and mental suffering undergone by the plain-
tiff by reason of said injuries, the nature and extent of said 
injuries, the effect on the health of the plaintiff, ··according to 
its degree and probable duration, and also with reference 
to any disfigurement of his person and impairment of his 
nervous system, if such impairment result to the plaintiff 
from the injuries in question. · 
5. 
The Court instructs the jury that the conduct of an in-
fant is not of necessity to be judged by the same rule~ which 
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govern that of an adult; that while it is the general tule in 
regard to an adult (or grown person), that to en-
page 62 ~ title him or her to recover damages for an injury 
resulting from the fault or negligence of another, 
he or she must have been free from fault, such is not the 
rule in regard to an infant of tender years. The care and 
caution required of a child is according to its maturity and 
capacity wholly, and this is to be determined by the circum-
stances of the case, and the evidence before the jury; and the 
law presumes that a child between the ages of seven and 
fourteen years cannot be guilty of contributory negligence, 
and in order to establish that a child of such age is. capable 
of contributory negligence such presumption inust be re-
butted by evidence and circumstances establishing his ma-
turity and capacity. 
6. 
The Court !nstructs the jury that the basis of this action 
is negligence, and you cannot infer that the driver of the 
defendant's automobile was negligent from the mere fact tha.t 
the plaintiff was injured. On the contrary, the law pre-
sumes that the driver was not negligent and that the truck 
'vas operated with all due care, until the plaintiff has proved 
the contrary to be true by the preponderance of all the evi-
dence. This burden of proof remains upon the plaintiff 
throughout the whole case and applies at every stage there-
of, and if the plaintiff has failed to prove affirmatively by 
the prepondera}!ce of the evidence that the driver of the truck 
was guilty of negligence as charged in the notice 
page 63 ~ of motion and that such negligence was. a proxi-
mate cause of the injuries complained of, you 
must find a verdict in favor of the defendant. 
7. 
The Court instructs the jury that if after hearing all the 
evidence, you are uncertain as to whether the driver of the 
truck was guilty of negligence, or you believe that it is just 
as probable that the driver of the truck was not negligent 
as that he was negligent, then you should find for. the de-
fendant. 
8. 
The Court instructs the jury that the driver of the truck l-
has a right to assume that the plaintiff would exercise 'rear ' 
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'sonabl care for his own safety and would not jump off the 
truck before it stopped; and if you believe from the evidence 
that the sole cause of the accident 'vas either a failure on 
the part of the -plaintiff to use reasonable care for his own 
safety, or his jumping from the truck 'vhile it was in motion, 
then you should find for the defendant. 
9. 
The Court fut·ther instructs the jury that even though you 
believe from the evidence that the defendant was negligent, 
yet if you also believe from the evidence that the plaintiff 
was guilty of negligence, and this negligence proximately 
caused oi· contributed to the accident, you must, under your 
oaths, find for the defendant, and this is true. even 
page 64 ~ though you should believe that the defendant was 
more negligent than the plaintiff. 
And the defendant prays that this his Bill Qf Exceptions 
No. 2, may be signed, .sealed and made a part of the record, 
which is accordingly done in due time this 3rd day of May, 
1926, after it duly appeared in writing that the attorney 
for the plaintiff had been given reasonable notice of the time 
and place of tendering this bill of exceptions according to 
law. 
State of Virgi~ia, 
C. VERNON SPRATLEY, (Seal) 
Judge of said Court .. 
City of Newport News, to-wit: 
I, R. E. ~!arable, Clerk of the Circuit Court for the City 
of Newport News, in the State of Virginia, hereby certify 
that the foregoing is a true transcript of so much of the re-
cord and proceedings as are required by la'v to be copied in 
a certain motion for judgment for money lately pending in 
said Court wherein Nebraska Peyton, by his next friend, J. 
B. Peyton, was plaintiff, and W. Morris, trading in the City 
of Newport N ew.s, Virginia, under the firm name and style 
of W. :fi'lorris Junk and Barrel Company, was defendant, (no 
particular parts of said record being required to be copied 
by either party hereto in writing). I further certify that 
notice of the application for this transcript has been given 
as the la'v directs and that said notice has been filed with the 
papers in said cause in the Clerk's Office of said Court. 
;44 Supreme Court of Appeals of Virginia. 
Given under my hand this sixth day of May, in the· year 
one thQusand nine hundred and twenty-six. 
R. E. !YIARABLE, Clerk. 
Fee of Clerk of Circuit ·Court, $8.00. 
In the Supreme Court of .Appeals of Virginia~ 
· .w .. Morris, trading as W; Morris Junk~ Barrel Co., 
v. 
·Nebraska Peyton. 
PETITION. 
~To the Honorable Judges of the Supreme Court of .Appeals 
of Virginia : 
-
Whereas N ehraska Peyton, an infant, suing by J. B. Pey-
ton, his next friend, recovered judgment in the Circuit Court 
'of N e.wport News,. Virginia, against W. Morris, trading ·as 
W. Morris Junk & Barrel Company; and Whereas on peti-
tion of W. }!orris, trading, etc., the Supreme Court of Ap-
:peals of Virginia has awarded him a Writ of Error and Su-
persedeas from the said judgment, which said writs have 
been issued and served; 
Now Therefore the said Nebraska Peyton, an infant and 
the said J. B. Peyton, his next friend, respectfully petition 
the said Court to appoint R. H. Pree, of Newport News, Vir.:. 
ginia, a discreet and competent attorney- at law, as guardian 
ad litem to the said Nebraska Peyton in the said appellate 
.proceedings pending in the said Supreme Court of .Appeals 
of Virginia . 
.And the said R. H. Pree, by signing this petition hereby 
accepts his appointment as guardian ad litetn and appears 
in behalf of the said Nebraska Peyton . 
._ 
NEBRASKA PEYTON, 
J. B. PEYTON, 
R. H. PREE. 
A Copy-Teste: 
H. STEW .ART JONES, C. C. 
./ 
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